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February 29, 2008

New Hampshire Wetlands Council — = —
Attention: Amy Sampson, Appeals Clerk . E E E
c/o DES Legal Unit

29 Hazen Drive, PO Box 95
Concord, NH 03302-0095

RE: Docket No. Os-\lp wW+C

Appeal of Jumanna Stark, Trustee of
the Jumanna Stark 2000 Revocable Trust
DES File #2007-01495

FEB 29 2008

Dear Ms. Sampson:

Enclosed please find an original and 15 copies of the Appeal of Jumanna Stark, Trustee of
the Jumanna Stark 2000 Revocable Trust.

A copy of this letter and filing has been forwarded to all parties of record.

RAN/tay

enclosures

¢e: Jumanna Stark, Trustee
file



STATE OF NEW HAMPSHIRE WETLANDS COUNCIL

IN RE: Jumanna Start, Trustee of the Jumanna Stark 2000 Revocable Trust
DES File #2007-01494

PETITION FOR APPEAL OF WETLANDS BUREAU DECISION
MADE UNDER RSA 482-A°

NOW COMES Jumanna Stark, Trustee of the Jumanna Stark 2000 ARevocab]e Trust, by and

through her attorney, Regina A. Nadeau, Esq., of Normandin, Cheney & O'Neil, PLLC and appeals

the February 1, 2008 Denial of her Motion for Reconsideration, and in furtherance thereof states as

follows:

I1.

PARTY/REPRESENTATIVE:

A. Jumanna Start, Trustee of the Jumanna Stark 2000 Revocable Trust, of 81 Pinnacle
Park Road, Meredith, NH 03253, telephone number (603) 279-8817, is the owner of land and
the applicant for the Dredge and Fill permit denied by the Department of Environmental
Services.

B. Regina A. Nadeau of Normandin, Cheney & O'Neil, PLLC, of 213 Union Avenue.
Laconia, New Hampshire 03246, telephone number (603) 524-4380, is the appellant's duly
authorized legal counsel bringing this Appeal.

The land affected by the DES decision is a shorefront parcel of land with 320 feet of
frontage situated on Lake Winnipesaukee, at 81 Pinnacle Park Road, in Meredith, New
Hampshire, identified as Meredith Tax Map/Lot U20-23, as conveyed to her by deed
recorded at Book 1606, Page 001 of the Belknap County Registry of Deeds.

DECISION APPEALED: 'the appellant appeals the February 1. 2008 decision of the DES

.
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IV.

Wetlands Bureau denying the appellant's Request for Reconsideration of DES's November
21, 2007 denial of her application for a 6' x 40’ seasonal pier and (2) 6' x 10" seasonal
extensions to an existing U-shaped dock with 30" seasonal fingers.

BRIEF STATEMENT:

This case involves a property with 320 feet of frontage with an existing non-
conforming crib dock which, because of its 18' x 18' dimensions, does not qualify as dockage
space under Env-Wt 101.09(a), which detines a boat slip on Lake Winnipesaukee as having
at least 25 linear feet. The site also has a DES permitted free-standing U-shaped dock with
two 30 foot seasonal fingers. Env-Wt 402.02(a)(1)a. expressly allows for 40 foot seasonal
piers on Lake Winnipesaukee. Pursuant to the rules, seasonal piers are deemed the least
impacting dockage structures. Before the U-shaped dock was approved by DES, DES
approved one free standing pier. When the U-shaped dock was approved in its stead, DES
required the then existing connecting walkway be removed.

The present application included at various times (a) a free standing 6' x 40’ seasonal
pier to accommodate an easement area serving back land, (b) reinstallation of the connecting
walkway between the crib dock and the U-shaped dock and (¢) extending the piers on the U-
shaped dock by 10 feet each. DES denied the appellant's waiver request for the connecting
walkway. and the applicant reserved her right to appeal that decision. The applicant then
revised and submitted a plan that did not request the connecting walkway. After the DES
denied the overall application, the applicant again revised her plans pursuant to the express
direction ot DI:S to show the connecting walkway as once having existed and now removed.

In her Motion for Reconsideration. submitted concurrently with her revised plan, the
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applicant did not request reconsideration of the denial of the waiver for the connecting
walkway, nor did her plan reflect such a request. Her Request for Reconsideration applied
solely to the new 6 x 40 pier and the two 10 foot extensions for the U shaped dock.

Despite the foregoing revisions, DES again denied the application, making multiple
CITONeous factual_ findings as to the purported request for the expansion of the non-
conforming structure by adding the walkway, which was in fact absent from the Motion and
the revised plan. The second denial also contained a new finding of fact that the plan
proposed 7 boat slips, when it did not. Furthermore, although the decision appealed is
ambiguous, prior discussions with DES and prior findings made by DES as to this
application indicate that in its review of the application, DES applied non-conforming status
to all structures, new or proposed because of the existence of one non-conforming structure
on the shoreline. The appellant contends that DES's interpretation of its Administrative
Rules is incorrect as a matter of law, constitutes ad hoc rule making. and constitutes an
impermissible act bevond its scope of authority (i.e., ultra vires).

ERRORS OF LAW AND FACTS CLAIMED:

A. DES incorrectly calculated the number of boatslips which the final plan proposed,
and incorrectly decided that the number of allowable slips exceeded the requirements of Env-
Wt402.14.

B. The decision appealed incorrectly found that the applicant was proposing to modify
the existing non-conforming crib dock, with the "connection of a walkway and adjacent boat
slippage" when in fact. neither the revised plan nor the Motion for Reconsideration requested

the connecting walkway or any modification of the crib dock.
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C. The decision appealed incorrectly found that the final plan impermissibly increased
"square footage and increased boat slippage of the modified crib-walkway dock system",
because the applicant's final plan did not request the connecting walkway.

D. The decision ﬁnding that the applibant failed to meet the waiver request criteria for
the connecting walkway was not part of the appellant's Motion for Reconsideration.

E. The decision appealed from constitutes illegal, ad hoc rule making to the extent it
purports to interpret its administrative rules and legislatively delegated authority as limiting
the construction of new, conforming free standing structures on sites with non-conforming
structures.

F. The decision appealed is unlawtul to the extent that it interprets Env-Wt 101.52
(major dockage systems) and Env-Wt 402.20 as extending non-conforming status of non-
conforming structures to all other conforming structures on the premises, requiring an overall
reduction in impact for any proposed modifications..

G. The appellant hereby inéorporates by reference all claimsraised as part of her original
Motion for Reconsideration submitted to the DES Wetlands Bureau.

WHEREFORE, the appellant respectfully requests that the Wetlands Council:

A. Rule that the Decision was unreasonable and unlawful for the reasons set forth

herein; and

B. Remand the application to DES for a decision consistent with the Council's ruling.
and
C. Grant such other and further relief within the powers of the Council.




I'ebruary 29, 2008
Date

Respectfully submitted,

JUMANNA STARK, TRUSTEE OF THE
JUMANNA STARK 2000 REVOCABLE TRUST,

By Her Attorneys,

Laconia, NH 03247-0575

Tel: (603) 524-4380

Fax: (603) 528-6831

Email: rnadeau/@nco-law.com

CERTIFICATION

[ certify that | have read the foregoing document, have the authority to file it pursuant to the
attached Authorization signed by the appellant, and to the best of my knowledge, information, and
beliet, there are good grounds to support the appeal, and that the appeal has not been tiled for

purposes of delay or harassment.

[ further certify that on February 29, 2008, I sent via first class mail, a copy of the foregoing
Petition for Appeal of Wetlands Bureau Decision, to:

Thomas S. Burack, Commissioner
State of New Hampshire

Department of Environmental Services
PO Box 95

Concord, NH 03302-0095

Harry T. Stewart, Director

New [lampshire Water Division
Department of Environmental Services
PO Box 93

Concord. NH 03302-0095

Collis G. Adams, CWS, CPESC
Bureau Administrator

New Hampshire DES Wetlands Bureau
PO Box 95

Concord, NH 03302-0095

Lawrence E. Morse, Interim Chair
New Hampshire Wetlands Council
PO Box 95

Concord. NH 03302-0095




Meredith Conservation Commission
41 Main Street
Meredith, NH 03253

Jumanna Stark, Trustee of the
Jumanna Stark 2000 Revocable Trust
81 Pinnacle Park Road

Meredith, NIH 03253

Board of Selectmen

Town of Meredith
41 Main Street

Meredith, NH 03253

/'/
| /
i




AUTHORIZATION

I, Jumanna Stark, Trustce of thc Jumanna Stark 2000 Revocable Trust, hereby authorize,
Regina A. Nadcau, Esq. of Normandin, Cheney & O'Neil, PLLC, to represent the Jumanna Stark
2000 Revocable Trust, at any Statc of New Hampshire, Department of Environinental Services,

Wctlands Council meetings and/or hearings relatingto thc appeal of DES Wetlands Burcau decision

filed on behalf of the Jumanna Stark 2000 Revocable Trust.

__Fcbruary 29, 2008
Date
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ISCC of the Jumanna Stark 2000
Refvgeable Trust



The State of New Hampshire
DEPARTMENT OF ENVIRONMENTAIL SERVICES

Thomas S. Burack, Commissioner

February 1, 2008

Ms. Jumanna Stark REC.’:! Eft: o

Jumanna Stark 2000 Revoc Trust A 4 s
81 Pinnacle Park Road ULl
Meredith, NH (03253 DECISION OF RECONSIDERATION

Re: File #2007-01494/Tax Map/Lot # U20/23

Dear Ms. Stark :

The Department of Environmental Services (DES) Wetlands Bureau has completed its
review of your request for reconsideration of the above referenced denial of your application.
Upon reconsideration DES has reaffirmed its denial of the project, and bases its decision upon

the following findings:
A. Grounds for Reconsideration
The request for reconsideration asserts the following as the basis for the request:

1. DES mappropriatelv interprets Env Wt 402.20 to include review of all existing structures on

the {rontage.
2. The applicant did submit a complete response.

3. The June 29, 2007 application originally submitted to DES was to construct a 0' x 40" seasonal

dock with a 4' x 4' concrete winching pad on a parcel with an existing deck and a permitied
seasonal U shaped dock.

4. The applicant objects to the application of Env Wt 402.20 to free standing docks. The DES
finding implies that the rule applies to a dockage system where in fact the language clearlv
applies to existing structures.

5. DES cashed the check for $165 which accompanied the new plan submitted on August 2.
2000.

6. That there is a nonconforming structurc on the premiscs which will not be altered has no
impact on the proposal for new conforming structures.

7. The applicant notes that as to the southerly slip on the U shaped dock a boulder blocks the
beginning of the pier. The extension (though allowed by rule) 1s required under these
circumstances to provide a definable shp.

8. Nowhere in Env W 402.20 15 there a requirement that modification to "dockuage svstems”
must bring the entire system into conformity. where the project involves mdividual structures.

DS Web siter wwwdes.nh.goy
P.O.Box 9529 Hazen Drive. Concord, New Hampshire 03302-0093
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Page 2
#2007-1494
Grounds for Reconsideration Cont'd

9. The apphicant admits that they failed to show all of the existing and proposcd structures - the
apphcant did not show the 3' x 15" waltkway which was removed, because the request did not
appear to make sensc. The rules require a showing of existing and proposed structures. The
walkway previously existed, as noted in prior files. The applicant has amended their plans
submitted on December 11, 2007 with the motion for reconsideration of the DES denial which
includes a note "location of prior 3' x 15' walkway previously removed".

10. The applicant submitted a revised plan showing the jet ski information on the plan with the
Request for Reconsideration submited on December 11, 2007.

11. Any material referenced as being required (Other than the unlawful request to remove the
crib deck from the plan or the request for $60, which was already submitted) has now been
supplied. : '

12. The Bureau's attempt to replace the clear language of Env Wt 402.20 with other language
that extends the original intent of the rules contravenes this traditional canons of regulatory
construction.

13. Had the rule been intended to apply to all existing and proposed structures within a major
dockage svstem, the drafters could easily have inserted that language which it uses elsewhere in
the rules.

14. The Bureau's decision runs contrary to the the Bureau's prior established application of the
rule.

15. The Bureau's decision is unlaw{ul because it violates the provisions of RSA S41-A.

B. Standards and Process for Review

. RSA 482-A:10. 1l requires a request for reconsideration to describe in detail each ground for
complaint. No ground not set forth in the request for reconsideration can be considered by the
Wetlands Council or the Superior Court (1f further appeal is taken), except as provided in
paragraph VIII of that section.

2. RSA 482-A:10., 111 provides that on reconsideration, DES will receive and consider any new
and addiuonal evidence presented, and make findings of fact and rulings of law in support of its
decision after reconsideration.

3. RSA 482-A:10. V provides that the burden of proof is on the party seeking to sct aside DES'
decision to show that the decision 1s unlawful or unreasonable.

4 1 DES is persuaded by a request for reconsideration of a permit denital was erroncous, the
result 1s that the permit originally requested would be granted.




